UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

HAROLD HALEY BURBANK I,
Hantiff,

V. : Civil Action No. 3:99 CV 1608 (CFD)
OFFICE OF THE ATTORNEY GENERAL
OF THE STATE OF CONNECTICUT and
RICHARD BLUMENTHAL,

Defendants

RULING ON DEFENDANTS MOTION FOR SUMMARY JUDGMENT

|ntroduction

The plaintiff, Harold Haley Burbank 11, brought this action aleging that the defendants, the
Office of the Attorney Generd of the State of Connecticut (“ Office of the Attorney Generd”) and
Attorney Generd Richard Blumenthd (“Blumenthd”), violated certain of his rights under the United
States Condtitution and Connecticut state law when they failed to hire him as an Assstant Attorney
Generd.

On September 21, 2000, this Court granted in part and denied in part the defendants motion

to dismiss. Pursuant to Kimel v. Florida Bd. of Regents, 528 U.S. 62, 82-83 (2000) and the Eleventh

Amendment, the Court dismissed the plaintiff’ s Age Discrimination in Employment Act (“ADEA”) dam
againg the Office of the Attorney Generd. Also pursuant to the Eleventh Amendment, the Court

dismissed the plaintiff’ s dams againg the Office of the Attorney Genera for race discrimination under §



1981* and for race and age discrimination under the Connecticut Fair Employment Practices Act
(“CFEPA”), Conn. Gen. Stat. § 46a-60, et seq.

The Court declined to dismiss Count One againgt the Office of the Attorney Generd, dleging
race discrimination in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2, as
amended by the Civil Rights Act of 1991 (“Title V11”);? Count Three againgt Blumenthd, aleging race
discrimination in violation of 42 U.S.C. § 1981;® Counts Four and Five againgt Blumenthd, dleging
race and age discrimination in violation of CFEPA; and Count Six againg Blumenthd, aleging race and

age” discrimination in violation of 42 U.S.C. § 1983.

Though not discussad in the Court’s ruling on the motion to dismiss, two dternative grounds
exig for the dismissal of Burbank’s § 1981 race discrimination claim againg the Office of the Attorney
Generd. Those grounds are addressed in Section I11.C. and apply both to Burbank’s 8 1981 clam
againg Blumenthd and his § 1981 claim againg the Office of the Attorney Generd.

Though Count One aleges both age and race discrimination, it is clear that Title VII does not
provide a cause of action for age discrimination. See 42 U.S.C. § 2000e-2.

3The Court dso dedlined to dismiss the plaintiff's § 1981 dlaim againg Blumenthd in his officid
capacity for prospective injunctive relief, such as reingatement, to the extent the plaintiff was seeking
such relief. It remains unclear whether the plaintiff brought his 8 1981 daim againg Blumenthd in his
officid or individua capacity or both. Of course, to the extent his § 1981 againgt Blumenthd in his
officia capacity seeks monetary damages, that clam for damages is barred by the Eleventh
Amendment. See Kentucky v. Graham, 473 U.S. 159 (1985). Moreover, for the reasons stated in
Section I11.C., Burbank’s § 1981 claim againgt Blumenthd is prohibited by Jett v. Ddllas Indep. Sch.
Did., 491 U.S. 701 (1989), whether that claim is brought in Blumenthd’ s officid or individua capacity.
See supranote 1 and infra Section 111.C.

“Though the plaintiff’ s ADEA daim againg the Office of the Attorney Generd is foreclosed by
Kime and the Eleventh Amendment, it appears that he may pursue his age discriminaion clam in Count
Six againg Blumenthd in hisindividua capacity pursuant to 8 1983 and equd protection under the
Fourteenth Amendment. See Mustafa v. State of Nebraska Dep't of Corr’l Serv., 196 F. Supp.
2d 945, 955-57 & n.11 (D. Neb. 2002). The plaintiff’s complaint indicates that this count is directed
a Blumenthd in hisindividua capecity only.



The defendants subsequently filed a motion for summary judgment [Doc. #34] asto the
plantiff’sremaining dams For the following reasons, the mation for summary judgment [Doc.
#34] is GRANTED.

1. Background®

Paintiff Harold Haley Burbank |1 (*Burbank”), a Caucasan mae born on January 23, 1957,
was hired by the Office of the Attorney Generd as an Assistant Attorney General 1° in September
1987. After holding that position for one year, Burbank was terminated because of hisfallure to satisfy
arequirement of that pogtion, namely, he faled to pass the Connecticut bar exam within one year of his
gppointment. In 1992, sl not having passed the Connecticut bar exam, Burbank was hired by the
Office of the Attorney Generd as a Pardegd Specidist |. Burbank wasiinitidly assgned to its
Workers Compensation Department, but was later transferred to its Child Support Department.

In 1994, Burbank passed the Connecticut bar exam after Six attempts. At that time, Burbank
applied to be rehired as an Assistant Attorney General, but was not hired. 1n 1998, Burbank was
interviewed for an Assstant Attorney Generd 1 and/or 2 position in the Child Protection Department,
but was not hired. Since 1994, Burbank has been employed as a paralega in the Child Support
Department.

On October 6, 1998, the plaintiff filed an adminigtrative complaint with the Connecticut

>The following facts are taken from the parties Locad Rule 9(c) statements, summary judgment
briefs, and other evidence submitted by the parties. They are undisputed unless otherwise indicated.

The record refers to two types of Assistant Attorney Genera positions-Assistant Attorney
Genera 1 and Assigtant Attorney Generd 2. However, the record does not make clear the
differences, if any, between the two positions.



Commission on Human Rights and Opportunities (“CHRO").” On November 3, 1998, Burbank filed a
complaint with the Equal Employment Opportunities Commission (“EEOC”). On August 19, 1999,
Burbank filed the ingtant complaint.

1. Discusson

A. Title VIl Race Discrimination Claim Againg the Office of the Attorney Generd (Count
One

Under the burden-shifting framework of McDonnell Douglas Corp. v. Green, 411 U.S. 792,

802 (1973), aplaintiff dleging disparate trestment based on race in violation of Title VIl must first
edtablish aprimafacie case of discrimination. To establish a primafacie case of race discrimination, a
plaintiff must show (1) membership in a protected class, (2) qudification for continued employment, (3)
an adverse employment action, and (4) circumstances that give rise to an inference of discrimination.

See McDonnell Douglas, 411 U.S. at 802. The burden on the plaintiff of presenting a primafacie case

under McDonnell Douglasis“minimd.” Jamesv. New Y ork Racing Assn, 233 F.3d 149, 153 (2d

Cir. 2000) (interna quotation marks omitted).

Once aprimafacie case is established, the burden shifts to the employer to show alegitimate,
non-discriminatory reason for the plaintiff’ stermination. Seeid. If the employer does so, the plaintiff
bears the “ ultimate burden” of proving “‘that the legitimate reasons offered by the defendant were not

its true reasons, but were a pretext for discrimination.”” Rogev. NYP Holdings, Inc., 257 F.3d 164,

’Although the defendants argue that the Court |lacks jurisdiction to hear the plaintiff's CFEPA
claims because he has not obtained a decision, or appealed adecision, by the CHRO on such claims,
see Defs” Mem. Supp. Mtn. Summ. J. a 36, it appears from the record that the plaintiff did filea
complaint with the CHRO on October 6, 1998 and obtained a release of jurisdiction from the CHRO
on June 10, 1999. See M.’s Submission of Ev. in Opp’'nto Mtn. Summ. J. Ex. 1.
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168 (2d Cir. 2001) (quoting Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143 (2000));

see dso Texas Dep't of Cmity. Affairsv. Burdine, 450 U.S. 248, 252-53 (1981). A plaintiff's prima

facie case plus a showing of pretext may defeat a properly supported summary judgment but will not

awaysdo so. SeeLizardov. Denny's, Inc., 270 F.3d 94, 103 (2d Cir. 2001) (citing Reeves, 530
U.S. a 146-48). Ingtead, the court must determine whether the plaintiff's proof could convince a
reasonable fact-finder that discrimination motivated his employer. Seeid. In making this determination,
the court should consider the strength of the primafacie case, the proof that defendants explanation

was false, and any other probative proof in the record. See Allah v. City of New York Dep't of Parks

& Recresdtion, 47 Fed. Appx. 45, *49, 2002 WL 31119698 at **3 (2d Cir. Sept. 25, 2002).

The Office of the Attorney Generd contends that it is entitled to summary judgment asto
Burbank’ s race discrimination claim because Burbank has failed to present sufficient evidence of one of
the prongs of his primafacie case, namely, that hisfallure to be hired as an Assstant Attorney Genera
occurred under circumstances giving rise to an inference of race discrimination. In the dternative, the
Office of the Attorney Generd argues that it has shown alegitimate, non-discriminatory reason for its
falure to hire Burbank as an Assstant Attorney Generd and that Burbank has not demonsirated that its
reason was a pretext for race discrimination.

The Court concludes that, even assuming without deciding that Burbank has satidfied the
minima burden of proof required to support a primafacie case, the Office of the Attorney Generd has

demondrated a legitimate, non-discriminatory reason for its falure to hire Burbank and Burbank has



not demondtrated that its reason was a pretext for discrimination.® That is, in response to the
defendants reasons for not hiring him, Burbank has not proffered any evidence of discriminatory intent,
nor has Burbank introduced evidence sufficient to raise an issue of fact as to whether the defendants
explanaionsfor rgecting him arefdse. See Reeves, 530 U.S. at 142-44.

In support of his discrimination claim, Burbank has presented evidence that two
individuas-both under age 40, one Caucasian and one of Asian descent, and both possessing
qudifications amilar to Burbank—were hired for the pogtion of Assstant Attorney Generd in the Child
Support Department in his stead. Burbank has dso produced evidence demondtrating favorable ratings

for hiswork as a pardega in the Child Support Department and |etters of recommendation for an

8In McDonald v. Santa Fe Trail Trans.Co., 427 U.S. 273, 279 (1976), the Supreme Court
held that Title VII “proscribe]s] racid discrimination . . . againgt whites on the same terms as
nonwhites” However, thereis currently acircuit split on the issue of how the first McDonndl Douglas
requirement, thet the plaintiff "belongsto aracia minority,” applies when awhite person isdaming
discrimination. Compare Duffy v. Walle, 123 F.3d 1026, 1036 (8th Cir. 1997) (holding that a plaintiff
in areverse discrimination case does not present a primafacie of discrimination unless he shows that
"background circumstances support the suspicion that the defendant is that unusual employer who
discriminates againgt the mgority™); Murray v. Thisledown Racing Club, Inc., 770 F.2d 63, 67 (6th
Cir. 1985) (same); Millsv. Hedth Care Serv. Corp., 171 F.3d 450, 457 (7th Cir. 1999) (same);
Notari v. Denver Water Dep't, 971 F.2d 585, 589 (10th Cir. 1992) (same); Rusl v. Principi, 257
F.3d 815, 818 (D.C.Cir. 2001) (same), with Byersv. Ddlas Morning News, Inc., 209 F.3d 419, 426
(5th Cir. 2000) (holding that a plaintiff in areverse discrimination case need show only that heisa
member of "a protected group” and whites are a protected group under Title VI1); Bassv. Board of
County Commissioners, 256 F.3d 1095, 1103-04 (11th Cir. 2001) (same). The Second Circuit has
declined to explicitly addresstheissue. See, e.qg., Stern v. Trustees of Columbia Univ., 131 F.3d 305,
312 (2d Cir. 1997) (finding white, Eastern European male to have made primafacie case of nationa
origin discrimination under Title VII, but not discussing whether heightened standard applies). This
Court need not resolve this dispute, however, because, as noted above and discussed infra, even
assuming that Burbank was able to satisfy the four requirements of McDonnell Douglas and establish a
primafacie case, he hasfailed to present sufficient evidence to show that the defendants’ articulated
reason for his rgjection was pretextua.




Assgant Attorney Generd podtion. See Pl.’sExs. 3, 10-14.

The Office of the Attorney Genera concedes that Burbank possesses the educational and
professona background to satisfy the minimum quaifying criteria set forth in the job specifications for
Assgant Attorney Genera 1 and/or 2, but maintains that he was not selected for such gppointment
because of hisfive prior falures of the Connecticut bar exam, hiswork performance asapardegd in
the Workers Compensation Department, and his failure to be recommended to the position by either
the head of the Child Support Department, Donad Longley, or the head of the Child Protection
Department, Susan Pearlman.®

Burbank does not deny that he failed the Connecticut bar exam five times prior to passing. Nor
does he contest with any evidence that Longley, his supervisor in the Child Support Department, and
the head of the Child Protection Department, Pearlman, refused to recommend him to the position of
Assgtant Attorney Genera 1 and/or 2 for reasons other than hisrace. Further, Burbank has not
produced any evidence in contravention of his Workers Compensation Department supervisor’ s rating
of his performance in that department as “less than good” and concurrent refusal to give Burbank
permanent atus as a pardegd in that department for the reason that Burbank was “unable to

satisfactorily exercise sound judgment and discretion over workers compensation files” McCullough

°Longley stated in an affidavit that he refused to recommend Burbank for an Assistant Attorney
General position because of Burbank’s prior work performance as a pardegd in the Workers
Compensation Department, the excdllent qudity of the candidate pool, and the need for Assstant
Attorneys Generd to be prepared to work within any of the sixteen departments of the office based on
agency needs. Longley Aff. a 1 12. Pearlman gated that she did not recommend Burbank for a
position in her department because of a number of reasons, including the “mixed reviews’ he received
from severd attorneys. Pearlman Aff. Ex. 1.



Aff.a I 7, 8. Accordingly, Burbank hasfaled to present evidence that the defendants' reasons for
faling to hire him as an Assstant Attorney Generd 1 and/or 2 are fdse or apretext for race
discrimination.

Further, the Office of the Attorney Genera has presented uncontradicted evidence that,
between May 1994 and April 2001, the years in which Burbank applied for an Assistant Attorney
Generd position, sixty-four of the eighty-six Assstant Attorneys Genera hired were white® During
the one year period prior to Burbank’sfiling of his EEOC complaint in November 1998, nineteen of the
twenty-eight individuals hired for the position of Assstant Attorney Generd 1 and/or 2 were white.!*
Also a that time, ninety-three of the tota one hundred and twenty-seven Assistant Attorneys Generd 1
and/or 2 employed by the Office of the Attorney Generd were white. Though Burbank disputes these
factsin hisLocd Rule 9(c)(2) statement, he has not produced any evidence in contravention of them.

Burbank’s clam of race discrimination is further belied by the fact that the Office of the

Assgant Attorney Generd hired him as an Assistant Attorney Genera in 1987. See, e.q., Randv. CF
Industries, 42 F.3d 1139, 1147 (7th Cir. 1994) (finding no reasonable inference of discrimination
where discharged attorney was member of protected class when hired).

As an additional matter, the Second Circuit has made it clear that the intent to remedy past

discrimination against minorities does not amount to a forbidden racia classification or an intent to

19Though relevant only to Burbank’s § 1983 age discrimination againgt Blumenthal, the Court
a0 notes that the uncontradicted evidence indicates that twelve of those eighty-six hired were over age

forty.

1Again rdevant only to Burbank’s § 1983 age discrimination againgt Blumenthd, the
uncontradicted evidence indicates that four of those hired during this one-year period were age forty or
older.



discriminate against non-minority candidates unlessit involves quotas, set-asdes, preferentid grading,

or Smilar meanstha prevent non-minorities from competing for postions. See Hayden v. County of

Nassau, 180 F.3d 42, 49, 51 (2d Cir. 1999). Here, though Burbank has produced evidence that the
Office of the Attorney Generd has identified itself as employing an “ affirmetive action program” that
“welcome] s application from minority candidates,” P.’sExs. 7, 17, he has not pointed to any evidence
that the Office of the Attorney Generd employed quotas, set-asides, or Smilar meansin hiring or
promotions. Nor has Burbank made a showing that the hiring process was set up to prevent non-

minorities from being promoted. Cf. Stern v. Trustees of ColumbiaUniv. of N.Y., 131 F.3d 305, 312-

13 (2d Cir. 1997). Infact, as noted above, during the period in which Burbank unsuccessfully applied
to be an Assgtant Attorney Generd 1 and/or 2, the Office of the Attorney Genera hired sixty-four
white persons, out of atotd of eighty-sx Assstant Attorney Generd 1 and/or 2 positions available.

For dl the foregoing reasons, the Court concludes that Burbank has not demonstrated that the
Office of the Attorney Generd’ s reason for its fallure to hire him was a pretext for race discrimination.
Accordingly, summary judgment is granted as to Count One, Burbank’s Title VII clams againgt the
Office of the Attorney Generd.

B. Section 1983 Age and Race Discrimination Claims Againgt Blumentha (Count Six)

Asunder Title VII, when chdlenging discrimination under 8 1983, the plaintiff has the burden of

proving a primafacie case of discrimination. See Sorlucco v. New Y ork City Police Dept., 888 F.2d

4,7 (2d Cir. 1989) (“The Supreme Court has outlined athree-step analysis of factua issuesin Title VI
clams. ... By andogy, the same andyss gopliesto clams under section 1983.”). As noted above, to

establish a primafacie case, the plaintiff must show (1) that he belongs to a protected class, (2) that he



was performing his duties satisfactorily, (3) that he was discharged, and (4) that his discharge occurred
in circumstances giving rise to an inference of discrimination on the bagis of his membership in thet class.

See McDonndll Douglas, 411 U.S. at 802; Chambersv. TRM Copy Centers Corp., 43 F.3d 29, 37

(2d Cir. 1994).
Also as noted above, once a primafacie case is established, the burden shifts to the employer

to show alegitimate, non-discriminatory reason for the plaintiff’ stermination. See McDonndl Douglas,

411 U.S. a 802. Finaly, the burden shifts back to the plaintiff to demongtrate that the defendant’s
reason was a pretext for discrimination. Again, the plaintiff may do this by showing that “the
employer’s proffered explanation is unworthy of credence.” Burdine, 450 U.S. at 256.

Burbank has not produced any evidence of Blumenthd’ s race discrimination independent of his
evidence as to the Office of the Attorney Generd. Accordingly, for the reasons noted above, and
assuming dl of Burbank’s evidence againg the Office of the Attorney Generd isrelevant asto
Blumenthd, the Court concludes that Burbank has failed to present sufficient evidence of race
discrimination under 8 1983 againg Blumentha. Thus, Blumenthd is entitled to summary judgment on
thisdam.

Asto Burbank’s § 1983 age discrimination claim againgt Blumenthd, the Court concludes that
Blumenthd is dso entitled to summary judgment. Even assuming without deciding that Burbank has
satisfied the minima burden of proof required to support a primafacie case of age discrimination,
Blumenthd has demongtrated a legitimate, non-discriminatory reason for his fallure to hire Burbank and
Burbank has not demonstrated that this reason was a pretext for discrimination. That is, in response to

Blumenthd’ s legitimate, non-discriminatory reasons for his failure to hire Burbank (e.g., previous

10



falures of the bar exam, previous work history, lack of recommendations), Burbank has not proffered
any evidence of discriminatory intent on the basis of age, nor has he introduced evidence sufficient to
rase an issue of fact asto whether Blumenthd’ s explanations for rgjecting him arefdse. See Reeves,
530 U.S. at 142-44. Accordingly, summary judgment is granted as to Burbank’s 8 1983 age

discrimination dam againgt Blumentha, and asto Count Six in its entirety. *2

C. Section 1981 Claim Againg Blumentha (Count Three)

Section 1981 provides.

All persons within the jurisdiction of the United States shdl have the same right in every State
and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full
and equal benefit of al laws and proceedings for the security of persons and property asis
enjoyed by white citizens, and shal be subject to like punishment, pains, pendties, taxes,
licenses, and exactions of every kind, and to no other.

42 U.S.C. §1981.

In Jett v. Dalas Independent School Didtrict, the Supreme Court held that “the express 'action

at law' provided by 8§ 1983 for the 'deprivation of any rights, privileges, or immunities secured by the
Condtitution and laws,' provides the exclusve federd damages remedy for the violation of the rights
guaranteed by § 1981 when the claim is pressed against a state actor.” 491 U.S. 701, 735 (1989); see

Anderson v. Conboy, 156 F.3d 167, 176 n.17 (2d Cir. 1998) (citing Jett, 491 U.S. at 733). Some

doubt had been cast on Jett's viability by the addition in 1991 of subsection (c) to § 1981, which dates

that “[t]he rights protected by this section are protected against impairment by nongovernmental

2Thus, the Court need not reach the defendants arguments that Blumenthal lacked “ persona
involvement” in the challenged actions as required by 8 1983 or that he is entitled to qudified immunity.
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discrimination and impairment under color of State law.” 42 U.S.C. § 1981(c). However, most courts
have held that “* [b]ecause Congress neither expressed its intent to overrule Jett, nor explicitly crested a
remedy againg state actors in addition to § 1983, we are not willing to deviate from the Supreme
Court'sanalyssof §1981in Jett.”” Felton v. Polles, —F.3d— (5th Cir. 2002), 2002 WL 31819894,

a *9 (5th Cir. Dec. 17, 2002) (quoting Oden v. Oktibbeha County, Miss., 246 F.3d 458, 464 (5th

Cir.), cert. denied, 122 S.Ct. 341, and cert. denied, 122 S.Ct. 342 (2001)); see aso Anderson, 156

F.3d a 178 n.19 (noting circuit split on issue); Burnsv. Board of Commissoners of Cty. of Jackson,

197 F. Supp. 2d 1278, 1296 (D. Kan. 2002) (collecting circuit court cases). This court agrees and
concludes that Jett gppliesto Burbank’s 8 1981 claim againgt Blumenthal.

Furthermore, as stated by the Fifth Circuit in Eelton, Burbank’s 8 1981 claim may not lie

agang Blumenthd whether that claim is brought in his officid or individua capacity:

Jett repeatedly phrasesits holding with respect to "sate actors'--not Smply
governmentd entities. See, eq., 491 U.S. a 731, 109 S.Ct. 2702 ("We think the
history of the 1866 Act [(precursor to § 1981)] and the 1871 Act [(precursor to §
1983)] ... indicates that Congress intended that the explicit remedia provisons of §
1983 be controlling in the context of damages actions brought against Sate actors
dleging violaion of therights declared in 8 1981." (emphasis added)); id. at 733, 109
S.Ct. 2702 (" Section 1983 provides an explicit remedy in damages which, with its
limitations on municipad liability, Congress thought suitable to carry ... into effect the
rights guaranteed by § 1981 as againgt State actors.” (internal quotation marks omitted;
dlipgsin origind; emphass added)); id. at 734, 109 S.Ct. 2702 ("The historical
evidence surrounding the revision of 1874 [(amending what became § 1983)] further
indicates that Congress thought that the declaration of rightsin § 1981 would be
enforced againg state actors through the remedid provisons of § 1983." (emphasis
added)); but seeid. at 733, 109 S.Ct. 2702 (discussing Court's "conclusion that the
express cause of action for damages created by § 1983 constitutes the exclusive federal
remedy for violation of the rights guaranteed in § 1981 by state governmentd units™
(emphasis added)) . . . . Accordingly, it appears § 1983 congtitutes Carter's exclusive
remedy for the claimed § 1981 violation by Thomas. See, e.g., Ebrahimi v. City of
Huntsville Bd. of Educ., 905 F. Supp. 993, 996 (N.D. Ala.1995) ("Jett is clear that a
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clam for damages againg a state actor for violation of rights contained in 8 1981 must

be redressed pursuant to the explicit remedia provisions of § 1983. The Supreme

Court did not make a digtinction between state entities and individuas acting pursuant

to color of gate law. Therefore, when a state employee seeks to hold an individua

fdlow gtate employee lidble in damages for violation of § 1981 rights, such clam must

a0 be pursued under the remedia provisons of § 1983." (emphassin origind)).
Felton, 2002 WL 31819894, at *10. Felton aso indicates one of the reasons why Burbank’s § 1981
clamin this Stuation must be asserted through § 1983: * Although respondest superior liability may be
available through 8§ 1981, it is not available through § 1983.” 1d. & * 11 (internal citations omitted).
Accordingly, the Court concludes that 8§ 1983 congtitutes Burbank’ s exclusive remedy for the claimed
§1981 violation by Blumentha and Burbank’s § 1981 claim againg Blumenthd in ether his officid or
individua capacity must be dismissed.

An dternative ground exists for the dismissal of Burbank’s § 1981 claim. A non-minority

plaintiff may bring a § 1981 action only under certain circumstances. See Albert v. Caravano, 851

F.2d 561, 572-73 (2d Cir. 1988); Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 237 (1969)

(non-minority plaintiffs may sue someone who has retdiated againg them because they did not engage

in purposeful racid discrimination); DeMatteis v. Eastman Kodak Co., 511 F.2d 306, 312 (2d Cir.)

(white plaintiff stated claim under 8 1981 where he aleged that he was forced into retirement because

he had sold his house to black person), maodified on other grounds, 520 F.2d 409 (1975). The

threshold showing is that a non-minority plaintiff was “punished for trying to vindicate the rights of
minorities protected by [the statute].” Sullivan, 396 U.S. at 237. Accordingly, a non-minority plaintiff
may bring a § 1981 clam if the discrimination againgt him was motivated by animosity towards the race

of athird party who isamember of aracid minority group. See Caravano, 851 F.2d at 572 (“The
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Section 1981 rights being vindicated by white plaintiffs must be identified with some particularity in
order to limit actions under that statute to its purpose. Otherwise, non-minority plaintiffs could bring
actions where Section 1981 rights are not implicated.”).

Here, Burbank does not make any claim, nor offer any evidence, that the defendants actions
agang him were motivated by any discriminatory animus towards the members of any racidly
protected class. Accordingly, for this dternative reason, Burbank’s § 1981 clam againgt Blumenthal
fals

For the foregoing reasons, summary judgment is granted as to Count Three, Burbank’s § 1981
dam agang Blumenthd.

D. CFEPA Claims (Counts Four and Five)

Connecticut courts look to federd discrimination law for guidance in determining liability under

CFEPA. SeeLevy v. Commisson on Human Rights & Opportunities, 671 A.2d 349, 355 (Conn.

1996); Sate v. Commisson on Human Rights & Opportunities, 559 A.2d 1120 (Conn 1989). Thus,

the standards set forth in McDonnell Douglas apply equaly to Burbank’s CFEPA clams. See Levy,

671 A.2d a 357. Accordingly, for the reasons noted above, the Court must grant summary judgment
asto Burbank’s CFEPA clams againgt Blumenthal.
V. Conclusion

For the preceding reasons, the defendants motion for summary judgment [Document #34] is
GRANTED. The Clerk isdirected to close the case.

SO ORDERED this____ day of January 2003, at Hartford, Connecticut.
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